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THE ELECTION OF JUDGES FOR THE PERMANENT COURT OP INTERNATIONAL 

JUSTICE 

The Peace Conference meeting at The Hague in 1907 adopted a project 
of thirty-five articles dealing with the organization, jurisdiction and proce- 
dure of a Court of International — then called "Arbitral" — Justice. Owing 
to the fact that the project was new to most of the delegates, inasmuch as 
the only delegation instructed to lay it before the conference was the dele- 
gation of the United States, and owing also to the difficulty of the subjeet 
and the fact that the conference was occupied with many other and impor- 
tant matters, it was found impossible at that time and under those cir- 
cumstances, to devise a method of appointing the judges generally accept- 
able to the nations. The conference therefore approved the project without 
an article dealing with the appointment of judges, and recommended the 
Powers to devise an acceptable method, and thus to constitute the Court. 

The fourteenth article of the Covenant of the League of Nations took up 
the project where the Second Hague Conference left it, and directed the 
Council of the League to formulate a plan. In pursuance of this direction, 
the Council invited, in the course of 1920, a select body of jurists from dif- 
ferent countries to prepare such a plan. They met at The Hague and de- 
vised a plan for the appointment of the judges acceptable to the Council, 
the Assembly of the League, and the nations at large. 

The draft project of the court which the jurists prepared was not so 
fortunate. The Council made some alterations, and the Assembly of the 
League made many more, with the result that the document as finally 
adopted was to most intents and purposes similar to, if not identical with, 
the draft of 1907. The two great steps, however, had been taken; the 
acceptance of the plan of 1907 with certain modifications, and the method 
of appointing the judges which the conference of 1907 failed to devise. 

The third and final step was taken on the 14th and 16th of September, 
when the judges and deputy judges of the court were elected at Geneva. 

The project provides that the court shall for the present consist of 
eleven judges and four deputy judges; that each national group of the 
Permanent Court at The Hague shall recommend not more than four per- 
sons, of whom not more than two shall be of their own nationality ; that the 
names of such persons shall be sent to the Secretary-General of the League, 
who shall lay them before the Assembly and the Council ; that the Assembly 
and the Council shall proceed separately and independently of one another, 
to elect the requisite number of judges and deputy judges, bearing in mind 
that the judges should represent the main forms of civilization and the 
principal legal systems of the world ; that upon a failure of the Assembly 
and Council to elect the requisite number of persons, each of whom is to 
receive an absolute majority of votes in the Assembly and Council, a con- 
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ference committee consisting of six members, three appointed by the 
Assembly and three by the Council, is to be formed at any time after the 
third ballot, which committee shall, by majority, recommend from the list 
of persons proposed, one or more for the positions unfilled, or unanimously, 
any one beyond the list of the Assembly and Council, for their respective 
acceptance, or, if the conference committee is satisfied that its recommenda^. 
tions will not be accepted by the Assembly and the Council, the members of 
the court already elected choose the balance of the court from among the 
candidates voted for in the Assembly or Council. In case of a tie, the vote 
of the eldest judge decides. 

It must be a source of consolation to the advocates of an international 
court of justice that this method of election was tried, tested and was not 
found wanting. On the first ballot Messrs. Altamira of Spain, Anzilotti of 
Italy, Barbosa of Brazil, de Bustamante of Cuba, Lord Finlay of Great 
Britain, Loder of the Netherlands, Oda of Japan, and Weiss of France 
received an absolute majority, both in the Assembly and in the Council, 
sitting and acting separately. They were, therefore, elected. Mr. Moore, 
of the United States, was elected on the second ballot, and Messrs. Nyholm 
of Denmark, and Huber of Switzerland^ on the sixth. 

Unfortunately, the two bodies were unable to agree upon two of the can- 
didates proposed, the Assembly choosing the distinguished American pub- 
licist, Alejandro Alvarez, of Chile, who, however, did not receive the abso- 
lute majority of the Council, and the Council choosing the distinguished 
Belgian publicist, Baron Descamps, who, likewise, failed to receive the abso- 
lute majority of the Assembly. Neither the Assembly nor the Council was 
willing to recede. The deadlock was broken by the selection of Mr. Huber. 

Four deputy judges were to be appointed, and Messrs. Negulesco of 
Roumania, Wang of China, and Yovanovitch of Jugoslavia received the 
absolute majority in both the Assembly and the Council. The Assembly, 
however, voted for Mr. Alvarez, of Chile, and the Council, for Baron Des- 
camps of Belgium. Neither body yielding its preference, a conference com- 
mittee was appointed, which recommended Mr. Beichmann of Norway, who 
was thereupon elected by the Assembly and the Council, and the court was 
complete. It is ready to meet at The Hague to take up and to decide ques- 
tions submitted to it by litigating nations, according to due process of law. 

It was hoped that Mr. Elihu Root, who, as Secretary of State, directed the 
American delegation to the Second Hague Conference to propose an inter- 
national court of justice, and who, as a member of the Advisory Committee 
of Jurists at The Hague in 1920, was responsible for the method of appoint- 
ing the judges, would accept a seat upon the world's first International 
Court of Justice. He declined the proffered post because of age, although 
he is younger than the British representative. In his place the Assembly 
and Council naturally turned to Mr. John Bassett Moore. 

The court is an admirable body, representing the different forms of civili- 



558 THE AMERICAN JOURNAL OP INTERNATIONAL LAW 

zation and systems of law, and calculated not only to do justice between 
nations without fear or favor, but to their satisfaction. 
One dream of the ages has been realized in our time. 

James Brown Scott 

drago and the drago doctrine 

Luis Maria Drago, the distinguished Argentine jurist, publicist and 
statesman, best known to our world as the author of the so-called Drago 
Doctrine, died during the past summer on June 9, 1921, in his sixty-third 
year, having been born on May 5, 1859, at Buenos Ayres. Trained as an 
advocate, the author of various legal works, occupant of important judicial 
positions, professor of civil law, elected this very summer an Associate 
of the Institute of International Law, his death is a grievous loss to his 
country, to the science of public law and to the world of letters. 

His advocacy of a principle which would limit the use of force between 
states for the recovery of contract debts is of special interest to us because 
in a sense it was intended as a substitute for our Monroe Doctrine. That 
doctrine was originally founded on the theory that European intervention 
in the affairs of the Latin-American states was dangerous to our own peace 
and safety and to the integrity of our institutions. But it grew with our 
growth in power and has become a piece of paternalism which the states 
to the south of us resent. On the other hand, in spite of our disclaimers, 
it has been hard to avoid a certain responsibility for the conduct of the 
states which we endeavored to protect, a responsibility decidedly em- 
barrassing. 

So that there was a motive on both sides for desiring that instead of a 
protective policy there should be a self-denying ordinance in treaty form, 
which would bind European states not to intervene at least except in the 
plainest case of denied justice, and in no case on financial grounds. 

SeSor Charles Calvo must have the credit of being first in trying to 
bring this about. The Calvo Doctrine, however, was too broad, too thorough- 
going. It denied the validity of both diplomatic and armed intervention 
by one state in the affairs of another, for the enforcement of "any or all 
private claims of a pecuniary nature, at least such as are based upon con- 
tract or are the result of civil war, insurrection, or mob violence," 1 claiming 
that foreigners are not entitled to greater protection than nationals in case 
of injury. Our own practice negatives this theory; it was narrowed and 
simplified by Dr. Drago. 

The Drago Doctrine forbade the forcible collection of public debts. It 
was contained in a note to the Argentine Minister at Washington, written 
by Drago as Minister of Foreign Affairs. It was called out by the threat- 

i Hershey, Int. Law. p. 162, n. 



